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STATEMENT OF THE CASE
Nature of the Case
Jacqueline Weindel appeals from the district court’s restitution order. Because a jury
acquitted Ms. Weindel of one of the three charges she faced, the district court abused its
discretion when it awarded restitution for the State’s prosecuting costs for the entire case. This
court should vacate the restitution order and remand the case to the district court.

Statement of Facts and Course of Proceedings
After a traffic stop in which Ms. Weindel was the passenger, the State charged her with
possession of methamphetamine, possession of drug paraphernalia, and resisting or obstructing.
(R., pp.29–30.) A jury ultimately convicted Ms. Weindel of the first two charges, but acquitted
her of the resisting or obstructing charge. (R., pp.137–39.)
At sentencing, the State asked for $549.23 in restitution—$100 for drug testing and
$449.23 for the costs of prosecution. (Tr.,1 p.262, Ls.19–23.) The court interjected to ask if the
prosecutor had broken the costs of prosecution down between this case and a misdemeanor case
that had been consolidated with this one for trial purposes,2 and the prosecutor responded:
MR. GUY: Well, Your Honor, the only actual—the only drug charges in
this case—in these cases is going to be on the felony case.
THE COURT: Uh-huh.
MR. GUY: Because the misdemeanor case—
THE COURT: Right.
MR. GUY: So we are not claiming cost of prosecution for the
misdemeanor case.
THE COURT: That’s why I was asking if you had broken it down.
MR. GUY: No, just for the felony case.
THE COURT: Just charges for the felony. And as between the various
counts? I guess, the resisting and obstructing was found not guilty. So go ahead,
Mr. Guy.
1
2

Citations to the transcript refer to the .pdf containing the trial and sentencing hearing.
That case is not before this Court on appeal.
1

MR. GUY: If you want, I can try to break those down for the Court and
provide a summary.
THE COURT: Well, it’s just when the matter goes to trial, there is a
concern with how much cost of prosecution has to do with those counts for which
the State is entitled to be claimed restitution and how much has do with those
counts for which the State is not entitled to claimed restitution. That’s all.
MR. GUY: I understand. Okay.
(Tr., p.262, L.23–p.263, L.25.) Defense counsel objected to requiring Ms. Weindel to pay any
prosecution costs, explaining,
As far as restitution, I know under the statute she certainly owes for the lab report.
I don’t think she should be punished for exercising her right to go to trial, which I
think the hundreds of dollars that would be thrown on top of this for having gone
to trial, I really don’t think that’s appropriate. And we’d object to any
restitution above anything involved for labs.
She needs to get out there on probation and be working to support her
child, and I don’t think we need to saddle her with additional costs. . . .
(Tr., p.268, L.19–p.270, L.6.)
Despite discussing how the State could not recover prosecuting costs for the acquitted
resisting and obstructing charge, the court went on to award the full restitution requested by the
State:
As to the restitution, while I can appreciate, Mr. Rolfsen, the view from the
defense that this is punishment for going to trial, our Court says otherwise. Our
Supreme Court has—either the Court of Appeals or Supreme Court. I forget
which. But one of our appellate courts has looked at that question and said, no, it
is not additional punishment and it is appropriate.
So I will order cost of prosecution in the felony case of $449.23 and $100
testing for the drugs.
(Tr., p.276, Ls.7–18.)
The Court later entered a restitution order reflecting as much. (R., p.154.) Attached to
the restitution order was a “certificate of records” which the State had presumably provided to
the district court but never actually filed. (R., pp.154–58.) The certificate of records was signed
and notarized by Megan Mesa-Rivas, and states:

2

1. I am employed by the Ada County Prosecuting Attorney and as such have
access to records maintained by Ada County in the regular course of its business.
2. I am aware that the Ada County Prosecutor’s Office keeps records regarding
the attorney time spent prosecuting drug cases in anticipation of submitting a
request for restitution pursuant to I.C. § 37-2732(k).
3. I have reviewed the time log in this case, which documents the actual
prosecutor time spent prosecuting the above referenced drug case. No time is
recorded for non-attorney staff.
4. Ada County Prosecutors spent 11.9 hours working on this case. I’ve applied a
rate of $37.75 per hour which corresponds to the lowest payable hourly rate for
any attorney employed by the Office of the Ada County Prosecutor. Using this
minimum hourly rate and the calculated sum of the logged actual time spent
prosecuting this case, the prosecution cost is a total of $449.23.
5. Pursuant to Idaho Code § 37-2732(k), the State requests restitution in the
amount of $449.23.
6. The foregoing is true and correct to the best of my information and belief.
(R., pp.157–58.)
Ms. Weindel filed a notice of appeal timely from the restitution order. (R., pp.159–60.)

3

ISSUE
Did the district court abuse its discretion by ordering Ms. Weindel to pay prosecuting costs
because the State did not provide substantial evidence that the restitution it requested excluded
the costs of prosecuting the resisting or obstructing charge of which Ms. Weindel was acquitted?
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ARGUMENT
The District Court Abused Its Discretion By Ordering Ms. Weindel To Pay Prosecuting Costs
Because The State Did Not Provide Substantial Evidence That The Restitution It Requested
Excluded The Costs Of Prosecuting The Resisting Or Obstructing Charge Of Which
Ms. Weindel Was Acquitted
Idaho Code § 37-2732(k) states that,
Upon conviction of a felony or misdemeanor violation under this chapter [dealing
with drug offenses] . . . the court may order restitution for costs incurred by law
enforcement agencies in investigating the violation.
(Emphasis added).3
This Court reviews restitution awards for an abuse of discretion.

State v. Nelson,

161 Idaho 692, 695 (2017); State v. Cunningham, 161 Idaho 698, 700 (2017).
To determine whether the district court abused its discretion, this Court evaluates
whether the district court: (1) correctly perceived the issue as one of discretion;
(2) acted within the outer boundaries of its discretion and consistently with
relevant legal standards; and (3) reached its decision by an exercise of reason.
State v. Wisdom, 161 Idaho 916, 919 (2017). “The second and third requirements of the inquiry
outlined above require the district court to ‘base the amount of restitution upon the
preponderance of evidence submitted by the prosecutor, defendant, victim, or presentence
investigator.’” State v. Cunningham, 161 Idaho 698, 700 (2017) (quoting State v. Weaver, 158
Idaho 167, 170 (Ct. App. 2014)). “The district court’s factual findings with regard to restitution
will not be disturbed on appeal if supported by substantial evidence.” State v. Corbus, 150 Idaho
599, 602 (2011) (citing State v. Lombard, 149 Idaho 819, 822 (Ct. App. 2010)). Substantial
evidence is “relevant evidence as a reasonable mind might accept to support a conclusion.”
Wisdom, 161 Idaho at 919 (quoting State v. Straub, 153 Idaho 882, 885 (2013)).

3

Similarly, I.C. § 19-5304(2) provides that, “[u]nless the court determines that an order of
restitution would be inappropriate or undesirable, it shall order a defendant found guilty of any
crime which results in an economic loss to the victim to make restitution to the victim.”
(Emphasis added).
5

The district court did not act consistently with the relevant legal standards and did not
exercise reason when awarding restitution because the State did not provide substantial evidence
that the restitution it requested excluded the costs of prosecuting the resisting or obstructing
charge of which Ms. Weindel was acquitted.

As recognized by the district court at the

sentencing hearing, it is not proper to award restitution for acquitted charges; thus, when a
defendant is convicted of some charges but acquitted of others, the State may only recover
restitution for the time spent prosecuting the charges for which it secured a conviction. I.C. § 372732(k); Tr., p.263, Ls.13–24. But the certificate of records requested restitution for the 11.9
hours that the “Ada County Prosecutors spent . . . working on this case” (R., p.158 (emphasis
added)4), and the prosecutor acknowledged the requested restitution included time spent on the
acquitted charge when he said he would try to “break those down for the court and provide a
summary” (Tr., p.263, Ls.16–17).
Therefore, the court abused its discretion when it awarded the full restitution requested by
the State. Substantial evidence does not support the $449.23 in restitution that the court ordered,
and in fact the evidence shows that the court awarded the State restitution for the acquitted
resisting or obstructing charge.

Because I.C. § 37-2732(k) only allows the court to order

restitution related to charges of which a defendant has been convicted, the district court did not
act consistently with the applicable legal standards and did not exercise reason when ordering
Ms. Weindel to pay prosecution costs for an acquitted charge, and thus abused its discretion.

4

The certificate is also deficient because gave only a total number of hours worked and did not
“delineate the time spent performing specific tasks.” State v. Nelson, 161 Idaho 692, 697 (2017).
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CONCLUSION
Ms. Weindel respectfully asks that this Court vacate the district court’s restitution order
and remand this case to the district court.
DATED this 2nd day of August, 2018.

/s/ Maya P. Waldron
MAYA P. WALDRON
Deputy State Appellate Public Defender
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